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§ 291. Interfering patents

The owner of an interfering patent may have
relief against the owner of another by civil ac-
tion, and the court may adjudge the question of
the validity of any of the interfering patents, in
whole or in part. The provisions of the second
paragraph of section 146 of this title shall apply
to actions brought under this section.

(July 19, 1952, ch. 950, 66 Stat. 814.)
HISTORICAL AND REVISION NOTES

Based on Title 35, U.S.C., 1946 ed., §66 (R.S. 4918,
amended Mar. 2, 1927, ch. 273, §12, 44 Stat. 1337).
Language is changed.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 102 of this title.

§ 292. False marking

(a) Whoever, without the consent of the pat-
entee, marks upon, or affixes to, or uses in ad-
vertising in connection with anything made,
used, offered for sale, or sold by such person
within the United States, or imported by the
person into the United States, the name or any
imitation of the name of the patentee, the pat-
ent number, or the words ‘‘patent,” ‘“‘patentee,”
or the like, with the intent of counterfeiting or
imitating the mark of the patentee, or of deceiv-
ing the public and inducing them to believe that
the thing was made, offered for sale, sold, or im-
ported into the United States by or with the
consent of the patentee; or

Whoever marks upon, or affixes to, or uses in
advertising in connection with any unpatented
article, the word ‘“‘patent’” or any word or num-
ber importing that the same is patented for the
purpose of deceiving the public; or

Whoever marks upon, or affixes to, or uses in
advertising in connection with any article, the
words ‘‘patent applied for,” ‘“‘patent pending,” or
any word importing that an application for pat-
ent has been made, when no application for pat-
ent has been made, or if made, is not pending,
for the purpose of deceiving the public—

Shall be fined not more than $500 for every
such offense.

(b) Any person may sue for the penalty, in
which event one-half shall go to the person
suing and the other to the use of the United
States.

(July 19, 1952, ch. 950, 66 Stat. 814; Pub. L.
103-465, title V, §533(b)(6), Dec. 8, 1994, 108 Stat.
4990.)

HISTORICAL AND REVISION NOTES

Based on Title 35, U.S.C., 1946 ed., §50 (R.S. 4901).

This is a criminal provision. The first two paragraphs
of the corresponding section of existing statute are
consolidated, a new paragraph relating to false mark-
ing of ‘“‘patent applied for’ is added, and false adver-
tising is included in all the offenses. The minimum fine
which has been interpreted by the courts as a max-
imum, is replaced by a higher maximum. The informer
action is included as additional to an ordinary criminal
action.

AMENDMENTS

1994—Subsec. (a). Pub. L. 103-465, in first par., sub-
stituted ‘‘used, offered for sale, or sold by such person
within the United States, or imported by the person
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into the United States’ for ‘‘used, or sold by him’ and
‘““made, offered for sale, sold, or imported into the
United States” for ‘‘made or sold”.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-465 effective on date that
is one year after date on which the WTO Agreement en-
ters into force with respect to the United States [Jan.
1, 1995], with provisions relating to earliest filed patent
application, see section 534(a), (b)(3) of Pub. L. 103-465,
set out as a note under section 154 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 157 of this title.

§293. Nonresident patentee; service and notice

Every patentee not residing in the United
States may file in the Patent and Trademark
Office a written designation stating the name
and address of a person residing within the
United States on whom may be served process or
notice of proceedings affecting the patent or
rights thereunder. If the person designated can-
not be found at the address given in the last des-
ignation, or if no person has been designated,
the United States District Court for the District
of Columbia shall have jurisdiction and sum-
mons shall be served by publication or otherwise
as the court directs. The court shall have the
same jurisdiction to take any action respecting
the patent or rights thereunder that it would
have if the patentee were personally within the
jurisdiction of the court.

(July 19, 1952, ch. 950, 66 Stat. 814; Pub. L. 93-596,
§1, Jan. 2, 1975, 88 Stat. 1949.)

HISTORICAL AND REVISION NOTES

This section provides for service on non-resident pat-
entees.

AMENDMENTS

1975—Pub. L. 93-596 substituted ‘‘Patent and Trade-
mark Office” for ‘‘Patent Office’.

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 93-596 effective Jan. 2, 1975,
see section 4 of Pub. L. 93-596, set out as a note under
section 1111 of Title 15, Commerce and Trade.

§294. Voluntary arbitration

(a) A contract involving a patent or any right
under a patent may contain a provision requir-
ing arbitration of any dispute relating to patent
validity or infringement arising under the con-
tract. In the absence of such a provision, the
parties to an existing patent validity or in-
fringement dispute may agree in writing to set-
tle such dispute by arbitration. Any such provi-
sion or agreement shall be valid, irrevocable,
and enforceable, except for any grounds that
exist at law or in equity for revocation of a con-
tract.

(b) Arbitration of such disputes, awards by ar-
bitrators and confirmation of awards shall be
governed by title 9, to the extent such title is
not inconsistent with this section. In any such
arbitration proceeding, the defenses provided for
under section 282 of this title shall be considered
by the arbitrator if raised by any party to the
proceeding.

(c) An award by an arbitrator shall be final
and binding between the parties to the arbitra-
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tion but shall have no force or effect on any
other person. The parties to an arbitration may
agree that in the event a patent which is the
subject matter of an award is subsequently de-
termined to be invalid or unenforceable in a
judgment rendered by a court of competent ju-
risdiction from which no appeal can or has been
taken, such award may be modified by any court
of competent jurisdiction upon application by
any party to the arbitration. Any such modifica-
tion shall govern the rights and obligations be-
tween such parties from the date of such modi-
fication.

(d) When an award is made by an arbitrator,
the patentee, his assignee or licensee shall give
notice thereof in writing to the Director. There
shall be a separate notice prepared for each pat-
ent involved in such proceeding. Such notice
shall set forth the names and addresses of the
parties, the name of the inventor, and the name
of the patent owner, shall designate the number
of the patent, and shall contain a copy of the
award. If an award is modified by a court, the
party requesting such modification shall give
notice of such modification to the Director. The
Director shall, upon receipt of either notice,
enter the same in the record of the prosecution
of such patent. If the required notice is not filed
with the Director, any party to the proceeding
may provide such notice to the Director.

(e) The award shall be unenforceable until the
notice required by subsection (d) is received by
the Director.

(Added Pub. L. 97-247, §17(b)(1), Aug. 27, 1982, 96
Stat. 322; amended Pub. L. 106-113, div. B,
§1000(a)(9) [title IV, §4732(a)(10)(A)], Nov. 29,
1999, 113 Stat. 15636, 1501A-582; Pub. L. 107-273,
div. C, title III, §13206(a)(19), (b)(1)(B), Nov. 2,
2002, 116 Stat. 1905, 1906.)

AMENDMENTS

2002—Subsec. (b). Pub. L. 107-273, §13206(a)(19)(A),
struck out ‘“United States Code,’” after ‘‘title 9,”.

Subsec. (c). Pub. L. 107-273, §13206(a)(19)(B), sub-
stituted ‘“‘rendered by a court of” for ‘‘rendered by a
court to”.

Subsecs. (d), (e). Pub. L. 107-273, §13206(b)(1)(B), made
technical correction to directory language of Pub. L.
106-113. See 1999 Amendment note below.

1999—Subsecs. (d), (e). Pub. L. 106-113, as amended by
Pub. L. 107-273, §13206(b)(1)(B), substituted ‘‘Director”
for ‘““‘Commissioner’” wherever appearing.

EFFECTIVE DATE OF 1999 AMENDMENT
Amendment by Pub. L. 106-113 effective 4 months
after Nov. 29, 1999, see section 1000(a)(9) [title IV, §4731]

of Pub. L. 106-113, set out as a note under section 1 of
this title.

EFFECTIVE DATE
Section 17(c) of Pub. L. 97-247 provided that: ‘‘Sec-
tions 5, 6, 8 through 12, and 17(b) of this Act [enacting
this section and amending sections 21, 111, 116, and 256
of this title and sections 1058, 1063, 1064, 1065, and 1066
of Title 15, Commerce and Trade] shall take effect six
months after enactment [Aug. 27, 1982].”

§295. Presumption: Product made by patented
process

In actions alleging infringement of a process
patent based on the importation, sale, offer for
sale, or use of a product which is made from a
process patented in the United States, if the
court finds—
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(1) that a substantial likelihood exists that
the product was made by the patented process,
and

(2) that the plaintiff has made a reasonable
effort to determine the process actually used
in the production of the product and was un-
able to so determine,

the product shall be presumed to have been so
made, and the burden of establishing that the
product was not made by the process shall be on
the party asserting that it was not so made.

(Added Pub. L. 100-418, title IX, §9005(a), Aug. 23,
1988, 102 Stat. 1566; amended Pub. L. 103-465, title
V, §533(b)(7), Dec. 8, 1994, 108 Stat. 4990.)

AMENDMENTS

1994—Pub. L. 103-465 substituted ‘‘sale, offer for sale,

or use’’ for ‘‘sale, or use’’ in introductory provisions.
EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-465 effective on date that
is one year after date on which the WTO Agreement en-
ters into force with respect to the United States [Jan.
1, 1995], with provisions relating to earliest filed patent
application, see section 534(a), (b)(3) of Pub. L. 103-465,
set out as a note under section 154 of this title.

EFFECTIVE DATE

Section effective 6 months after Aug. 23, 1988, and,
subject to enumerated exceptions, applicable only with
respect to products made or imported after such effec-
tive date, see section 9006 of Pub. L. 100-418, set out as
an Effective Date of 1988 Amendment note under sec-
tion 271 of this title.

§296. Liability of States, instrumentalities of
States, and State officials for infringement of
patents

(a) IN GENERAL.—Any State, any instrumen-
tality of a State, and any officer or employee of
a State or instrumentality of a State acting in
his official capacity, shall not be immune, under
the eleventh amendment of the Constitution of
the United States or under any other doctrine of
sovereign immunity, from suit in Federal court
by any person, including any governmental or
nongovernmental entity, for infringement of a
patent under section 271, or for any other viola-
tion under this title.

(b) REMEDIES.—In a suit described in sub-
section (a) for a violation described in that sub-
section, remedies (including remedies both at
law and in equity) are available for the violation
to the same extent as such remedies are avail-
able for such a violation in a suit against any
private entity. Such remedies include damages,
interest, costs, and treble damages under sec-
tion 284, attorney fees under section 285, and the
additional remedy for infringement of design
patents under section 289.

(Added Pub. L. 102-560, §2(a)(2), Oct. 28, 1992, 106
Stat. 4230.)
EFFECTIVE DATE

Section effective with respect to violations that
occur on or after Oct. 28, 1992, see section 4 of Pub. L.
102-560, set out as an Effective Date of 1992 Amendment
note under section 2541 of Title 7, Agriculture.

§297. Improper and deceptive invention pro-
motion

(a) IN GENERAL.—AnN invention promoter shall
have a duty to disclose the following informa-



